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A Conservation Agenda for
Biodiversity Beyond National
Jurisdiction

Emily Barritt and Jorge E Vifuales

Executive Summary

The oceans are one of the most biologically diverse areas of the planet, covering around
two thirds of the world’s surface. They are also largely outside the control of national
jurisdictions and as a consequence, a significant proportion of the world’s biodiversity
remains outside of national jurisdictions, amounting to about fifty per cent of the world’s
surface.

This has important implications for how marine biodiversity is protected and
conserved. In the first place, the Convention on Biodiversity (‘CBD’) only applies where
there is State jurisdiction. Second, although the United Nations Convention on the Law of
the Sea does contain general provisions concerning the protection of the marine
environment, they are too vague to offer much guidance on how to protect biodiversity
beyond national jurisdictions (‘BBNJ’).

Accordingly, there is no single instrument that deals with BBNJ in an explicit and
comprehensive way. Instead, BBNJ is governed by a fragmented patchwork of provisions of
both hard and soft law, contained in uncoordinated regional and sectoral instruments.
Although there are a large number of instruments addressing different aspects of marine
biodiversity, the coverage they provide is inadequate: there are gaps in coverage; there is
weak implementation of and compliance with existing arrangements; and the level of
cooperation necessary for effective protection of marine biodiversity is difficult in areas
beyond national jurisdiction (‘ABNJ’).

There is also a significant conceptual difficulty embed in the legal framework that
makes protection and conservation of BBNJ challenging, namely the lack of an overarching
approach to how BBNJ should be treated. Within the existing framework there are

competing understandings of how marine biodiversity should be understood—as the



common heritage of humankind, as a common resource available to all, or as a common
concern of humankind. These competing conceptions, make it difficult within the existing
framework to form a coherent and cohesive approach to protecting BBNJ.

In an effort to better understand how a bespoke international legal instrument
might be drafted to protect BBNJ, this legal scan does two things: 1) it surveys the
international legal framework that applies to three specific threats to BBNJ, pollution
arising from seabed activities; fisheries and biomass depletion; and ocean acidification; and
2) it analyses two potential regulatory techniques and how they might address these
threats: area-based management techniques (‘ABMT’) and environmental impact
assessment (‘EIA’). As a conclusion to this analysis, three options, of increasing strength,
are suggested for how each technique might be dealt with in the proposed treaty.

The first of the three threats considered is pollution arising from seabed activities.
This threat has two main triggers: seabed mining and destructive fishing practises, such as
bottom trawling. Each are dealt with in very different ways. Seabed mining is dealt with
in a coherent and comprehensive manner. UNCLOS treats the seabed in ABNJ as the
common heritage of humankind and provided for the creation of a dedicated institution
responsible for regulating all mining activities and protecting the seabed—the
International Seabed Authority (‘ISA’). This regime is backed up by a number of regional
approaches and a decision by the International Tribunal for the Law of the Sea. However,
the ISA only regulates mining activities and does not control other seabed actives or
causes of seabed pollution. Instead, the other main cause of seabed pollution, bottom
trawling, is dealt with only by way of UNGA Resolutions and voluntary guidelines from
the Food and Agriculture Organisation (‘FAO’).

Of the treats to BBNJ considered, the second, fisheries and biomass depletion is the
most contentious. The principle of high seas freedom facilitates and encourages
exploitation of marine living resources, making this a classic tragedy of the commons
problem. The high seas are difficult to regulate and illegal fishing is rife. Additionally, the
network of exclusive economic zones (‘EEZ’) does not take account of the fact that many
fish are migratory or straddling, moving in and out of zones. Attempts have been made to
address these problems. For example, the 1995 Straddling Stocks Agreement uses regional
fish management organisations to help conserve straddling and migratory fish stocks. More
recently the FAO has concluded the Agreement on Port State Measures to Prevent, Deter
and Eliminate Illegal, Unreported and Unregulated Fishing, which equips port States with
better measures to deal with illegal, unreported and unregulated fishing.

Ocean acidification (‘OA’), the final threat considered in this scan, exemplifies the
difficulty of addressing threats to BBNJ and is an unfortunate paradigm of the
fragmentary nature of BBNJ legal protection. The scientific complexity of ocean
acidification as a threat to BBNJ is such that a multitude of different legal instruments
have implications for aspects of the problem, e.g. water pollution, atmospheric pollution
and climate change. But the vastness of the oceans, and by implication the problem,

means that these different instruments are inadequate in reducing OA. This is because



although OA manifests as a problem of the oceans, its origins are largely land-based, thus
it is difficult to envisage an adequate legal response to OA that corresponds only to the
oceans.

In order to address these threats, two legal approaches have been considered, area-
based management techniques and environmental impact assessment. Both of these
techniques are already in operation in ABNJ, but their efficacy in protecting marine
biodiversity is limited—coverage is patchy and implementation, management compliance
and coordination are all difficult within the current legal framework.

Area-based management techniques are already in operation in ABNJ, through
sectoral instruments, regional approaches and even through voluntary initiatives. The most
commonly used ABMTs are marine protection areas. Marine protection areas are
designated on the basis of certain criteria and are managed so as to protect the
biodiversity contained within them. There are a number of different possible designation
criteria contained in a number of different treaties, for example the ecologically and
biologically sensitive marine area of the CBD. Each organisation is responsible for the
management of their relevant MPA, but coordination between them is difficult. Other
ABMT such as marine special planning and marine conservation agreements also exist but
are less common and are little disused in commentary on BBNJ.

Environmental impact assessment (‘EIA’) is widely accepted as a customary norm
of international environmental law. However, the customary norm has a transboundary
scope, and it does not set out requirements for the content of an EIA, leaving these details
open to regional, sectoral and national implementation. In the marine context, EIA is
emerging as an important technique for addressing a number of threats to BBNJ,
particularly those that arise from seabed activities. There are however complexities for
translating EIA in a context outside of state jurisdiction—identifying relevant stakeholders
able to contribute to the consultation phase, for example, is challenging. EIA—and in
particular strategic environmental impact assessment (SEA), which applies to policies
plans and programmes—are nevertheless a crucial tool for addressing threats to BBNJ,
particularly when they are used in combination with ABMT such as MPA.

In conducting this legal scan, we have endeavoured to identify the most relevant
instruments relating to the governance of BBNJ and, more specifically, to the three threats
discussed in the companion scientific scan. However, given the breadth of the areas covered
it is likely that there will be gaps. We hope that workshop participants will be able to
help: (i) consider the major existing legal frameworks set out here that address the three
selected threats; (ii) build upon the scan to suggest additional, or more appropriate,
options with respect to ABMT and EIA; (iii) identify other legal techniques that might
address the three threats, specifically in relation to ocean acidification; (iv) consider the
institutional and implementation of these various proposals, specifically as concerns the
identification (or establishment) of a relevant authority as well as the provision of capacity

building and finance.
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A Conservation Agenda for
Biodiversity Beyond National
Jurisdiction

Emily Barritt and Jorge E Vifuales

1. INTRODUCTION

Almost fifty percent of the world’s surface is covered in oceans that are outside of the
control of national jurisdictions. Given that the oceans are one of the most biologically
diverse areas of the planet, a significant proportion of the world’s biodiversity is also
outside of national borders. As a result, the 1992 Convention on Biological Diversity
(‘CBD’), which applies only by virtue of State jurisdiction) does not provide
comprehensive protection for marine biodiversity. Thus there is a significant legal gap in
the protection of biodiversity in areas beyond national jurisdiction.

Areas beyond national jurisdiction (‘ABNJ’) are principally governed by the United
National Law of the Sea Convention (‘UNCLOS’) but its terms are broad and unspecific.
More detailed governance is provided on a sector, issue or geographical basis, but these
regimes operate independently and there is little coordination between them. As a

consequence, measures that deal with the protection and conservation BBNJ manifest

11



C-EENRG LEGAL SCAN

according to these discrete 1regimes.1 Given that marine biodiversity is not constrained
according to specific sectors, issues or regions, the legal regime that protects BBNJ is is a
fragmented and incomplete patchwork of provisions that is legally weak.

This legal scan is designed to assist in the development of a comprehensive set of
overarching governance principles for BBNJ [reference UNGA Resolution]. It surveys the
legal landscape, focusing on three specific threats—pollution arising from seabed activities,
fisheries biomass depletion, and ocean acidification. In relation to these specific threats it
analyses two legal techniques—area-based management tools (‘ABMT’) and
Environmental Impact Assessment (‘EIA’). It identifies existing provisions that address
these specific threats and legal techniques, highlights the various gaps in this patchwork

and suggests a variety of approaches to developing the new principles.

2. THE SCOPE OF EXISTING LEGAL FRAMEWORKS

2.1. Specific regulation of marine biological diversity

2.1.1. The Convention on Biological Diversity

The oceans beyond national jurisdiction are both dense with biological diversity and cover
around fifty percent of the world’s surface. It follows therefore that ABNJ are home to a
substantial proportion of the planet’s total biodiversity. In spite of this however, the CBD

1 ‘The myriad of institutions that apply to BBNJ bear no real relationship to one another and operate
independent of each other without an overarching framework to ensure structure, consistency and coherence.
D Tladi, ‘Ocean governance: A fragmented regulatory framework,” in P Jacquet, R Pachauri and L Tubiana

(eds), Oceans: the new frontier — A planet for life (Teri Press 2011), 99-111.
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does not unambiguously apply to areas beyond national jurisdiction.2 Instead it applies
only in limited circumstances according to specific articles. As a consequence, there is a
significant gap in specific regulation of marine biodiversity beyond national jurisdiction.

Article 4 sets out the jurisdictional scope of the CBD and states that it applies to
processes or activities under the jurisdiction and control of States that are carried out in
ABNJ or areas within national jurisdiction.3 The CBD therefore applies by virtue of flag
state jurisdiction. There are however deeply embedded problems with this system and it
open to abuse, accordingly there is no guarantee that the provisions of the CBD as they
apply under Article 4 will be respected, as will be discussed in the next section.

Article 3 of the CBD acknowledges that whilst States have the ‘sovereign right to
exploit their own resources pursuant to their own environmental policies,” they
nevertheless have a ‘responsibility to ensure that activities within their jurisdiction or
control do not cause damage to the environment of other States or of areas beyond the
limits of national jurisdiction.’4 Accordingly there is some consideration for transboundary
harm, however it is unclear who or what can claim the benefit of this responsibility.

Beyond this, the obligations placed on States in relation to BBNJ are weak
obligations to ‘cooperate. As one commentator has said Parties ‘have no direct obligation’
relating to the conservation of biological diversity.” Article 5 establishes a duty of
cooperation between Contracting Parties for the conservation and sustainable use of
biological diversity in respect of ABNJ. However, there is ‘no specific methodology’
contained in the CBD as to how this cooperation may be achieved.® Article 18 also

emphasises the importance of cooperation, requiring Parties to ‘promote international

2 Convention on Biological Diversity (adopted 5 June 1992, entered into force 29 December 1993) 1760 UNTS
79 (CBD).

3 One commentator has described Article 4 as being cryptic and is critical of the lack of clarity on the extent
to which the convention applied to marine areas beyond national jurisdiction: T Scovazzi, ‘Negotiating
Conservation and Sustainable use of Marine Biological Diversity in Areas Beyond National Jurisdiction:
Prospects and Challenges’ (2015) Symposium New Horizons in International Law 65, 75.

4 CBD (n2) Article 3

5 R Warner, ‘Developing New Regulatory Paradigms for the Conservation and Sustainable use of Marine
Biodiversity in Areas Beyond National Jurisdiction in R Warner and S Kaye (eds) Routledge Handbook of
Maritime Regulation and Enforcement (Routledge 2016) 393-5.

6 G Wright, J Rochette and E Druel, ‘Marine Protection Areas in Areas Beyond National Jurisdiction’ in R

Rayfuse (eds) Research Handbook on International Marie Environmental Law (Edward Elgar 2015) 273.
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technical and scientific cooperation,” but it is not clear whether this scientific cooperative
effort applies within or beyond national jurisdictions. Accordingly, the extent to which the
CBD applies to BBNJ is both limited and vague.

This incomplete coverage for the protection of BBNJ through the CBD is
problematic. This is not only for the obvious reason that it leaves an enormous proportion
of the worlds biodiversity beyond the scope of its protection, but also because it leaves
confusion about how marine biological diversity should be conceptualised. The preamble of
the CBD states that the ‘conservation of biological diversity is a common concern of
humankind. However, as the CBD applies to BBNJ only in certain circumstances, it would
seem that the status of BBNJ as the common concern of humankind is intermittent.
Coupled with the alternative conceptions of BBNJ contained in UNCLOS, there is a
desperate need for clarity as to the conceptual status of BBNJ.

2.1.2. UNCLOS and relevant Regional Seas Conventions

In the absence of an overarching environmental law framework to protect BBNJ UNCLOS
does at least provide for basic protection and preservation of the marine environment.’ It
requires States to: ‘prevent, reduce and control’” marine pollution;8 to protect and conserve
the seabed and its resources;’ and to cooperate both internationally and regionally to
protect the marine environment. "’ However, the commitments of UNCLOS in relation to
marine biodiversity are vague, and were drafted at a time when the regulation of
biodiversity was in its infancy and the deep seas were believed to be empty of biodiversity.
More specific commitments to protect marine biodiversity must be found in other
instruments of international law.

In addition to being vague, the UNCLOS framework also takes a Jekyll and Hyde
approach to marine biodiversity. This is because the UNCLOS operates a twin regime in
ABNJ with a different approach taken in relation the high seas and the Area (the seabed
in ABNJ.) The Area is regarded is the common heritage of [hujmankind, accordingly the

biological diversity found there is also governed by the common heritage principle.

7  United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into force 16
November 1994) 1833 UNTS 3 (UNCLOS).

8 UNCLOS (n 7) Article 145(a), 194, 195, 196, 207, 208, 209, 2010, 211 and 212.

9 UNCLOS (n 7) Article 145(b).

10 UNCLOS (n 7) Article 197.
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Whereas the high seas are governed by the principle of high seas freedoms, thus
biodiversity in the high seas is free for sovereign states to exploit as they wish. However, as
this divide is a legal fiction, it is difficult to translate these twin operating systems in
terms of marine biodiversity which does not conform to the artificial division.
Compounded with the ambiguity that arises in relation patchwork jurisdiction of the
CBD, there is no agreed way to conceptualise marine biodiversity and thus it is not
necessarily obvious which legal regime applies to it."!

In addition to the general provisions of UNCLOS, there are three regional sea
treaties that apply specifically to ABNJ, and each include explicit commitments to protect
marine biodiversity. The Barcelona Convention' for example, has a protocol on Specially
Protected Areas and Biological Diversity13 and the Convention for the Protection of the
Marine Environment of the North-East Atlantic (‘OSPAR Convention’)," requires
Contracting Parties to ‘take the necessary measures to project and conserve the
ecosystems and the biological diversity of the maritime area and to restore, where
practicable, marine areas which have been adversely effected’"”

Given the lack of a coordinated legal approach to the protection of BBNJ the
current legal regime under the law of the sea is fragmentary. One commentator has

categorised this fragmentation in terms of three broad approaches: regional approaches,

11 This issue is hotly contended amongst States attempting to find the proper legal regime that applies to
marine genetic resources: D Tladi, ‘Conservation and sustainable use of marine biodiversity in areas beyond
national jurisdiction: towards an implementing agreement’ in R Rayfuse (eds) Research Handbook on
International Marie Environmental Law (Edward Elgar 2015) 260-3; T Scovazzi, ‘Negotiating Conservation
and Sustainable use of Marine Biological Diversity in Areas beyond National Jurisdiction: Prospects and
Challenges’ (n 3) 87-93.

12 Convention for the Protection of the Marine Environment and the Coastal Region of the Mediterranean
(adopted in 16 February 1976, entered into force 2 December 1978) 1102 UNTS 27 (Barcelona Convention).

13 Protocol concerning Specially Protected Areas and Biological Diversity in the Mediterranean (adopted 10
June 1995, entered into force 12 December 1999) 2102 UNTS 203 (SPA and Biodiversity Protocol).

14  Convention for the Protection of the Marine Environment of the North-East Atlantic (adopted 22 Sep 1992,
entered into force 25 March 1998) 2354 UNTS 67 (OSPAR Convention).

15 Convention for the Protection of the Natural Resources and Environment of the South Pacific Region
(adopted 24 November 1986, entered into force 22 August 1990) 26 ILM 38 (Nouméa Convention). This
convention contains a broad commitment to protect flora and fauna, Article 14 is much less developed and
there is no specific protocol or annex addressing marine biodiversity, although the protection of marine

biodiversity has become a strategic priority for parties to the Convention.
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sectoral approaches and species-specific applroaches.16 The problems with this fragmentary
approach will be obvious in the discussion that follows. But one particular consequence to
note now is that the governance of ABNJ is split between a number of different
institutions, including the IMO, FAO, UNGA, ISA and also a number of regional
conventions. Thus coordination between them in relation to BBNJ is difficult, particularly
given their respective sectoral interests and jurisdictions.

This problem is exacerbated by the inadequacy of the flag state system. Flags of
convenience are prevalent and the likelihood of a state ensuring that ships flying their flag
are compliant with the commitments to protect biodiversity are limited. This latent
problem in the UNCLOS system is important to note upfront as it has implications for
much of the discussion that follows, as great reliance is placed on States to monitor and
control adherence to global commitments, for example, with respect to fishing, EIA

requirements and IMO environmental safety standards."”

2.1.3. Limits of the specific protection of marine biological
diversity

There are four specific limitations in respect to the existing international law framework in
so far as it provides specific protection for marine biodiversity. In the first place there is
neither explicit nor comprehensive coverage for BBNJ in international environment law.
As identified above, the CBD applies only to processes and activities under the jurisdiction
or control of a State and the commitments found in UNCLOS are general and weak.
Second, as a heavy burden is placed on States to ensure that commitments are
respected, the failure to adequately address the genuine link problem both for ships and
for activities in the seabed, means that even where there are legal obligations to protect
BBNJ there is no guarantee that those obligations will be adhered to. Thus in addition to

a problem of coverage, there is also a significant problem of compliance.

16 Y Tanaka, The International Law of the Sea (CUP 2015, 2™ ed), 336-7.

17 However, there are international efforts to address the problem, both within the IMO and the FAO and
through an Advisory Opinion of ITLOS on the responsibilities and obligations of costal and flag States to
ensure sustainable fisheries management. G Wright, J Rochette, E Druel and K Gjerde, ‘The Long and
Winding Road Continues: Towards a New Agreement on High Seas Governance’ (2015) Study N°01/16,

IDDRI, Paris, France, 50 p., 26.
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Third, there is an absence of an overarching approach of to the problem that enable
States to assess the progress of measures designed to help protect BBNJ. A mechanism in
a comparable international environmental instrument would be Article 14 of the Paris
Climate Agreement which requires parties to ‘take stock of the implementation... to assess
the collective progress towards achieving the purpose of this Agreement. With no general
obligation to take stock, there is no mechanism for States and international organisation to
be reflective about the efficacy of current approaches to protecting BBNJ.

Finally, and perhaps most importantly, there is a lack of a clear overall status for
BBNJ on which to ground an approach. It can be variously regarded as the common
concern of humankind, as described in the CBD, as an appropriable resource, according to
the principle of high seas freedom, or as the common heritage of humankind according to
the approach adopted in the Area. The lack of clarity on this point means marine
resources will continue to be exploited as the more convenient position for States to take is
that they are resources available for the taking.

A comprehensive study of the extent to which these different lacunae in specific
regulation can be filled by non-specific international instruments is beyond the scope of
this scan. In the following sections, the study analyses the scope of non-specific
international instruments only as they concern three major threats to BBNJ: pollution
arising from seabed activities (2.2.2); fisheries and biomass depletion (2.2.3) and ocean

acidification.

2.2. Non-specific regulation of three threats to BBNJ

2.2.1. Overview

The aim of the following sections is to lay out and evaluate the existing legal regime that
applies to three specific threats to BBNJ: pollution and harm arising from seabed
activities (2.2.2); fisheries and biomass depletion (2.2.3); and ocean acidification (2.2.4). In
respect of these three threats each subsection will (i) identify the relevant legal provisions;
(ii) the gaps on the legal framework and (iii) the lessons that can be drawn for the

development of bespoke legal instrument designed to protect BBNJ.
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An important assumption implicit in the following discussion is that marine
biodiversity is protected when marine environments are protected.”” Thus some of the
instruments referred to are developed to protect marine environments generally and not
marine biodiversity specifically. Legal authority for this assumption can be found in the
ITLOS decision in the Southern Bluefin Tuna cases: ‘the conservation of the living aspects

. . . . . . 19
of the sea is an element in the protection and preservation of the marine environment.

2.2.2. Pollution arising from seabed activities

A. Introductory remarks

Pollution is defined in Article 1(4) of UNCLOS as: ‘the introduction by man, directly or
indirectly, of substances or energy into the marine environment..which results or is likely
to result’ in deleterious effects to the marine environment. Pollution to the seabed can
result from a number of different activities that occur on the seabed, through mining
exploration, bottom trawling and fishing using explosives. The overarching principle in
relation to all such activity is found in Article 136 of UNCLOS according to which the
Area (i.e. seabed in areas beyond national jurisdiction) and its resources are the ‘common
heritage of [hu]mabnkind.’20 Any activities taking place in the Area must therefore be
conducted in a way that is mindful of this principle.

As with other aspects of BBNJ, harm arising from seabed activities is not dealt
with from the specific vantage point of BBNJ, let alone in a holistic manner. Pollution
arising from mining for minerals such as polymetallic nodules is treated differently to
bottom fishing or fishing via explosives. Accordingly, the following will consider: how
pollution from deep seabed mining is regulated (B); and the limited international response

in respect of bottom trawling (C), before drawing out some general lessons for how best to

18 An assumption that is shared by Yoshifumi Tanaka: Y Tanaka, ‘Principles of International Marine
Environmental Law’ in R Rayfuse (eds) Research Handbook on International Marie Environmental Law
(Edward Elgar 2015), 31.

19 ‘Southern Bluefin Tuna Cases’ (New Zealand v. Japan; Australia v. Japan) (Provisional Measures, Order of
27 August 1999) ITLOS Reports 2000, 815, para 70.

20 UNCLOS (n 7) Article 136; Resources being defined by Article 133 as ‘all solid, liquid or gaseous mineral

resources in situ in the Area at or beneath the seabed, including polymetallic nodules’
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regulate seabed activities to protect BBNJ (D). Section B will consider the general
requirements to prevent pollution to the marine environment, these requirements will also
apply in the case of bottom trawling, but will not be repeated again in section C.

It is important to note at the outset that this is an evolving legal and regulatory
landscape. Scientific understanding of the deep-sea environment—particularly with respect
to the seabed—is limited and thus the impact of many seabed activities is still unknown.
Accordingly the regulatory approach to these activities needs to be responsive to changing
scientific knowledge721 A possible legal tool to do so is the precautionary principle/

approach.

B. Seabed mining

Part XII of UNCLOS sets out a general obligation on states ‘to protect and preserve the
marine environment’* which applies to the entire marine environment. Alongside this duty,
there are more specific obligations to ‘prevent, reduce and control pollution of the marine
environmen‘c,’23 including pollution arising from seabed activities both in areas subject to
national jurisdiction24 and in the Area.” Article 209 requires that international rules and
regulations be established to ‘prevent, reduce and control pollution’ from activities in the
Area” and for States to adopt laws and regulations to the same effect.”” Enforcement of
these provisions is governed by Part X1.%

The conduct of States in relation to the Area is governed by Articles 136-149,
Section 2, Part XI, UNCLOS. As stated before, the overriding principle in relation to the

Area, and the resources derived from it, is that they are a common heritage of

21 M Lodge, ‘Protecting the marine environment of the deep seabed’ in R Rayfuse (eds) Research Handbook on
International Marie Environmental Law (Edward Elgar 2015), 153.

22 UNCLOS (n 7) Article 192, Part XII

23 UNCLOS (n 7) Article 194, this includes specific requirements not to transfer hazards or pollution (Article
195) or to reduce pollution by the introduction of technologies or to introduce alien species (Article 196).

24 UNCLOS (n 7) Article 208

25 UNCLOS (n 7) Article 209

26 UNCLOS (n 7) Article 209(1)

27 UNCLOS (n 7) Article 209(2)

28 UNCLOS (n 7) Article 215.
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humankind.” Thus, States are not able to claim or exercise sovereignty over the Area,30
are obliged to maintain peace and security in relation to it" and should ensure the
protection of both human life” and the marine environment in the Area.*

As the Area cannot be brought under State jurisdiction, it is subject to a
supranational management regime administered by the International Seabed Authority
(‘ISA’).34 The ISA is required to adopt rules, regulations and procedures that prevent,
reduce and control pollution and other hazards to the marine environment, and to ensure
‘protection and conservation of the natural resources of the Area and the prevention of
damage to the flora and fauna of the marine environment.” These requirements are
reiterated in the 1994 Implementation Agreemen‘c.36 In addition — and to some extent in
contrast — to these provisions to protect marine environment, there is a parallel ambition
to ensure that the produce of the Area be used to ‘foster healthy development of the world
economy.’37

According to Article 162(2)(a), the ISA has jurisdiction to ‘supervise and
coordinate the implementation of the provisions of Part XI on all questions and matters
within the competence of the ISA and invite the attention of the UN General Assembly to
cases of non-compliance’ The rules, regulations and procedures to regulate activity in
relation to the Area are issued by the law-making body of the ISA, the Council®™ with
assistance from the Legal and Technical Commission of the ISA (‘LTC’). Collectively these
rules and regulations are referred to as the Mining Code.

The Mining Code is still a work in progress and there are currently no regulations
concerning the ezploitation of mineral resources.” Instead, there are three sets of

regulations40 that govern prospectz'ng“ and ezploration’ in the Area (collectively ‘the ISA

29 UNCLOS
30 UNCLOS

n 7) Article 136, 140, 143, 144, 149.

n 7) Article 137, 147(2)(e).
31 UNCLOS

32 UNCLOS

(n7)
(7)
(n 7) Article 138, 141, 142, 143, 147(2)(d), Section 2 and Articles 156-185, Section 4.
(n 7) Article 146, 147(2)(c).

33 UNCLOS (n 7) Article 145.

34 UNCLOS (n 7) Article 137(2), 140(2), 134(2) and (3), 144, 145, 146, 147(2)(a); [ ]

35 UNCLOS (n 7) Article 145.

36 UNCLOS (n 7) Part XI Section 1(5)(g) and (7) of Annex, see also Section 1(5)(k).

37 UNCLOS (n 7) Article 150 in particular and Articles 150-155 Section 3 more generally.

38 The Council is supported in its law making responsibilities by the Legal and Technical Commission of the

ISA.
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Regula‘cions’).43 The ISA Regulations echo each other in terms of their scope, format and

content and differ only in so far as they relate to different minerals in different

geographical and special areas. ™ They impose complimentary environmental obligations on

the three key actors involved in activities in the Area—the ISA itself, sponsoring States

and on contractors carrying out activities in the Area—and can be categorised in terms of

three broad commitments.

First, they reiterate the regulatory responsibilities of the ISA contained in Article

145 of UNCLOS and provide for the possibility of further regulations and rules being

adopted in order to respond to emerging environmental protection and preservation needs.

39

40

41

42

43

Currently, the ISA is developing Regulations for exploitation of mineral resources in the Area. It issued a
consultation document to members of the Authority and all stakeholders on a Draft Framework for the
Regulation of Exploitation Activities in March 2015. In July 2015, the Legal and Technical Commission
provided a Draft Framework and Action Plan and a summary of priority action areas to the Council for
consideration, the list of priority action areas was endorsed by the Council. In the context of this
consultation, the Netherlands has submitted a document to the Authority on addressing serious harm to the
marine environment, which is under review by the LTC. The Council also called for broader stakeholder
participation, including that of Member States, to support and engage with the Authority so that specific
views and opinions might be addressed at this stage of development and requested the LTC to continue its
work on exploitation regulations as a matter of priority in 2016. An initial draft will be presented to the

Council in July 2016. See:

<https://www.isa.org.jm/files/documents/EN /OffDocs/Rev RegFramework ActionPlan 14072015.pdf>;

and

<https://www.isa.org.jm/sites/default /files/files/documents/isba-21c-16 5.pdf> accessed 23 February 2016

Regulations on Prospecting and Exploration for Polymetallic Nodules in the Area (adopted 13 July 2000)
amended in 2013 and 2014 (Nodules Regulations); Regulations on Prospecting and Exploration
for Polymetallic Sulphides in the Area (adopted 7 May 2010) ISBA/16/A/12/Rev.1 (Sulphide Regulations)
amended in 2013 and 2014; and Regulations on Prospecting and Exploration for Cobalt-Rich
Crusts (adopted 27 July 2012) amended in 2013 (Cobalt-Rich Crust Regulations).

Prospecting is defined as the ‘search for deposits including estimation of the sizes and distribution of
deposits and their economic values, without any exclusive rights.

Exploration is defined as ‘searching for deposits in the Area with exclusive rights, the analysis of such
deposits and the use and resting of recovery systems and the carrying out of studies of the environmental,
technical, economic, commercial and other appropriate factors that must be taken into account in
exploration.

The shorthand is borrowed from: M Lodge (n 21) 157.

21


https://www.isa.org.jm/sites/default/files/files/documents/isba-21c-16_5.pdf
https://www.isa.org.jm/sites/default/files/files/documents/isba-21c-16_5.pdf
https://www.isa.org.jm/files/documents/EN/OffDocs/Rev_RegFramework_ActionPlan_14072015.pdf
https://www.isa.org.jm/files/documents/EN/Survey/Report-2015.pdf

C-EENRG LEGAL SCAN

Second, they institute an obligation on the ISA and sponsoring States to apply the
precautionary approach, an obligation that is supplemented by recommendations made by
the LTC." Third, they impose a responsibility on contractors to ‘take necessarily measures
to prevent, reduce and control pollution and other hazards to the marine environment
arising from [their] activities in the Area’ This responsibility includes the need to follow a
precautionary approach, to apply best environmental practices, to submit an EIA of their
proposed activities and to monitor and report on their activities once they commence. 10

The approach to protection of the marine environment taken by the ISA
Regulations can thus broadly be described as both precautionary and responsive. It
balances the need to take a precautionary approach to activities in the Area with an
‘incremental approach to regulation’ that is based on information gathering during the
early stages of exploration about the impacts of various activities.”

The importance of this approach for the operation of these Regulations was
underscored by ITLOS in its Advisory Opinion: Responsibilities and Obligations of States
Sponsoring Persons and Entities with Respect to Activities in the Area in 2011."® The
Advisory Opinion found that sponsoring States had ‘due diligence’ obligations to ensure
that Contractors complied with both the requirements of UNCLOS and the ISA
Regulations when carrying out activities in the Area.” Bound up in this due diligence
requirement was both the requirement to adopt a precautionary approach50 and the
requirement to conduct an EIA, both of which the tribunal described as being general

obligations under customary law.”'

44 Ibid, 156.

45 Nodules Regulations (n 40) Regulation 31(1); Sulphides and Crusts Regulations (n 40) Regulation 33(3).

46 ISA Recommendation for the guidance of contractors for the assessment of the possible environmental
impacts arising from exploration for marine minerals in the Area (26 July 2013) ISBA/19/LTC/8.

47 M Lodge (n 21) 158.

48  ‘Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to Activities in the
Area’ (Advisory Opinion), Order of 1 February 2011), ITLOS Reports 17.

49 The same standard was applied to both developed and developing states to prevent the emergence of
‘sponsoring States “of convenience”’ for entities wishing to carry out mining activities in States with less
burdensome regulations and control: Ibid, para 159.

50 Ibid, para 135.

51 Ibid, para 153.
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Although the regime implemented by the ISA in relation to seabed activities is well
developed, there are still gaps in the protection it provides to BBNJ. Significantly, the
absence of a code for the exploitation phase of seabed mining—although a relevant code is
expected imminently. Another gap, identified by one commentator, is that there is no
‘collaborative mechanism for monitoring and enforcing compliance involving exploration
contractors and ISA representatives.”

Alongside this international regime, there exist a number of regional approaches
that have implications for the protection of the marine environment in ABNJ. The
applicability of the 1959 Antarctic Treaty and its associated protocols is uncertain in
relation to marine areas, thus it may be that the applicable regime for the seabed in the
Antarctic is in fact that set out under UNCLOS.” Even if applicable, the Antarctic Treaty
does not itself contain provisions relating directly to the need to prevent pollution from
seabed activities, instead it emphasises the need to ensure that the territory remains
peaceful and the site of internationally cooperative scientific research. It echoes the tenor
of UNCLOS by emphasising in the preamble that the Treaty is intended to ensure that the
Antarctic is used for the benefit of all humankind.

The Protocol on Environmental Protection (Madrid Protocol) does contain more
specific provisions that relate to protection of the Antarctic environmen‘c,54 designating it
as a Natural Reserve.” Most significantly, Article 7 prohibits ‘mineral resource activities’
(mining) except for those undertaken for scientific research.” Although the Protocol does
not specify whether this ban applies to the continental shelf adjacent to land areas in the
Antarctic Treaty,57 the fact that the Protocol defines the entire Antarctic area as a natural
reserve strongly suggests that the ban applies equally to the seabed.” More generally,

Article 3 places a general obligation on States to protect the ‘intrinsic value of Antarctica,’

52 R Warner, Conserving marine biodiversity in the global marine commons: co-evolution and interaction with
the Law of the Sea’ (2014) 1 Frontiers in Marine Science 1.

53 There are competing accounts for how the marine environment of the Antarctic area should be understood:
as being subject to the freedom of the high seas or the collective jurisdiction of the Antarctic Treaty
Consultative Parties. For further discussion of the geographical scope of the Treaty see: R Lefeber, ‘Marine
Scientific Research in the Antarctic Treaty System’ in Erik J Molenaar, Alex G Oude Elferink and Donald R
Rothwell (eds) The Law of the Sea and the Polar Regions: Interactions between Global and Regional
Regimes (Martinus Nijhoff Publishers 2013), 327-331.

54 The Protocol on Environmental Protection to the Antarctic Treaty (adopted 4 October 1991, entered into
force 14 January 1998) 30 ILM 1455 (Madrid Protocol).

55 Ibid, Article 2.
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requiring States, inter alia to ensure that activities in the Antarctic Treaty Area are
conducted in a way that avoids adverse effects on water quality,59 or significant changes to
the marine environment.” It also requires States carrying out actives in the area to
conduct environmental impact assessment before embarking on their activities”' and to
regularly monitor such activities.”

In support of these general environmental obligations the Protocol is supplemented
by six Annexes which set out specific standards to govern the behaviour of States
operating in the Antarctic.” Annex IV which relates to marine pollution does not address
specifically marine pollution from seabed activities, however. Article 4 of the Annex
prohibits the discharge of noxious liquid substances and any other chemical or other
substances in quantities or concentrations that are harmful to the marine environment and
thus this might apply to sedimentary plumes. Annex V of the Protocol enables certain
sites, including marine areas, to be designated as either an Antarctic Specially Protected
Area® or an Antarctic Specially Managed Area,65 which is a relevant area-based
management approach to BBNJ. Designating an area as an ASPA means it can be
protected from direct human interference. Annex II relates to Antarctic flora and fauna,

but does not apply to the marine environment.”

56 Ibid, Article 7, this article superseded the Convention on on the Regulation of Antarctic Mineral Resource
Activities (adopted 2 June 1988) 27 ILM 869 (CRAMRA) which according to Article 5 was to ‘regulate
Antarctic mineral resource activities which take place on the continent of Antarctica and all Antarctic
islands, including all ice-shelves, south of 60° south latitude and in the seabed and subsoil of adjacent
offshore areas up to the deep seabed.

57 R Lefeber (n 53) 331.

58 Madrid Protocol (n 55) Article 2.

59 Madrid Protocol (n 55) Annex VI, Article 3(2)(b)(ii).

60 Madrid Protocol (n 55) Annex VI, Article 3(2)

61 Madrid Protocol (n 55) Annex VI, Article 3(2)

(
(
(
62 Madrid Protocol (n 55) Annex, VI, Article 3(2)(d); Article 8; Annex I.
63 Madrid Protocol (n 55) Annex VI, Article 9.

64 Madrid Protocol (n 55) Annex V, Article 3

65 Madrid Protocol (n 55) Annex V, Article 4.

66 References made specifically to ‘freshwater’ species in the definitions section of the Annex, Article 1. For

further discussion of this see: R Lefeber (n 54) 330, especially (n 48) and 336.
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In addition to the regime that covers the Antarctic there are eight regional treaties
under the UNEP programme that contain provisions relating to pollution from activities
in the seabed. All broadly require States to take appropriate measures to ‘prevent,’
‘reduce’, ‘abate’ and ‘control’ pollution resulting directly or indirectly from exploration
and exploitation of the sea-bed and its subsoil. Of these eight, three have a specific
mandate in ABNJ:” the Mediterranean through the Barcelona Convention,” the North-
East Atlantic through the OSPAR Convention®” and the South Pacific through the

, .70
Nouméa Convention.

C. Bottom trawling

Bottom trawling causes physical harm to the seabed and leads to loss of biodiversity
through its indiscriminate approach to fishing. It also causes pollution to the marine
environment by displacing sediment and causes pollutants to mix into plankton and move
into the food chain creating harmful algae blooms or oxygen-deficient dead zones. Given
that pollution as well as physical harm and biodiversity loss can result from bottom
trawling, the general provisions identified in the previous section also apply in this context.
However by contrast to the fully articulated regime that applies to seabed mining, the
regulation of bottom trawling (and other forms of seabed fishing such as fishing by
explosives) as a polluting activity is limited.™

In response the problem of bottom trawling the UNGA has adopted a number of
resolutions intended to address these fishing practices. Under UN Resolution 59/25 on the
‘Regional Fisheries Management Organisations (RFMO) and High Seas’, fishing States
must take action to protect vulnerable marine environments (VMEs), which included
tackling bottom trawling in ABNJ. In light of repeated failures on the part of States and
RFMOs to respond to the Jresolution,72 the UNGA adopted Resolution 61/105 which

offered States a compromise whereby they were permitted to engage in bottom trawling

67 J Rocette and G Wright, ‘Developing area-based management tools in areas beyond national jurisdiction:
possible scenarios for the Western Indian Ocean’ (2015) IDDR, 8.

68 Barcelona Convention (n 12).

69 OSPAR Convention (n 14).

70 Nouméa Convention (n 15).

71 R Churchill, ‘The LOSC regime for the protection of the marine environment—fit for the twenty-first
century?’ in R Rayfuse (eds) Research Handbook on International Marie Environmental Law (Edward Elgar

2015), 20-1.
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provided that they comply with certain requirements set out at paragraph 38.” Paragraph
38, requires the RFMO to take a number of prescribed measures in accordance with the
precautionary principle, an ecosystems approach and international law. Such measures
included the requirement to conduct impact assessment in relation to vulnerable marine
ecosystems (‘VMES’) and to eliminate bottom trawling in respect of VMEs such as cold-
water corals unless conservation or management measures can be adopted to prevent
adverse effects. Alongside this, in 2008 the Food and Agriculture Organisation (FAO)
adopted the ‘International Guidelines for the Management of the High Seas’, a voluntary
instrument which provides guidance to States and the RFMO on the management of deep-
sea fishing in the high seas.

In 2009 the UNGA determined that this compromise resolution had been
inadequately implemented and adopted a further resolution, containing additional
provisions.74 Resolution 64/72 emphasises the importance of impact assessment of bottom
fisheries and calls for conservation measures to be adopted to ensure the sustainability of
and, where necessary, to restore deep-sea fish stocks. Alongside this the CBD has also
adopted decisions calling on high seas shipping nations to implement Resolution 64/72 at
their 10" meeting of the parties in October 2010.

However, as it appears from the preceding discussion, the international response to
bottom trawling is limited and there is no comparable regime to that of pollution arising
from mining activities. The focus of the international response to bottom trawling is
largely on the impact on fish stocks and important biodiversity such as coral reefs. These
resolutions do not explicitly contemplate the wider pollution problem that arises from

bottom trawling, focusing instead on the direct harm caused to the seabed.

D. Lessons from the existing regime

The first lesson that can be drawn from this scan is the importance of having a regulatory
authority that has competence to regulate seabed activities. The treatment of the seabed
as a site of mining as compared to its regulation as a site for bottom trawling is stark.

Mining activities are thoughtfully and carefully regulated by the ISA, whereas bottom

72 However, a 2006 report from the UN Secretary General highlighted that little had been done in response to
this resolution. Consequently, the FAO International Guidelines for the Monument of Deep Sea Fisheries in
the High Seas (adopted 19 August 2008) were adopted.

73 UNGA Res 61/72 (8 December 2006) A/61/72.

74 UNGA Res 64/72 (4 December 2009) A/RES/64/72, in particular paragraphs 119-120.
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trawling, which is left to regional fisheries bodies, is poorly controlled. There is a
compelling case therefore for the ISA to regulate all seabed activities. One commentator
has argued that Article 145 of UNCLOS empowers the ISA with a general competence to
protect the marine environment that is not limited to mining activities.”” Given the role of
the ISA in managing mining activities, there is a case for the ISA to also be tasked with
governance of all seabed activities including bottom trawling. Thus the ISA would be able
to build a comprehensive picture of these activities and their impacts on the marine
environment and to respond to them in an integrated manner.

Second, there is a need for close collaboration between scientific knowledge and
regulation. This lesson is of course true of all threats to BBNJ, but is particularly
important in relation to the deep seabed. For technological and cost reasons the seabed
remains underexplored and scientific knowledge is limited. The importance placed on the
precautionary approach in this context could go some way to overcoming this problem, but
it is equally important that those governing activities in the seabed are responsive to
developing scientific knowledge.

Third, from a regulatory standpoint, there is a notable advantage to the common
heritage approach, as compared to the principle of freedom of the High Seas, namely that
the activities of private actors can be regulated directly by the ISA as well as by
sponsoring States. The powers of inspection and monitoring that are granted to the ISA
enables it to directly target contractors—rather than relying on oversight by sponsoring
States which may or may not have the will or capacity to enforce such obligations—and to
be more responsive to potential harm to the marine environment.

Finally, the regulation of seabed activities, particularly in relation to mining, is
heavily reliant on the two legal techniques that will be considered below—EIA and area-
based management. Accordingly, the protection of marine biodiversity in the Area will
require a developed and coordinated approach in the use of these techniques, which could

be effectively done in a new instrument on BBNJ.

75 T Scovazzi, ‘Negotiating Conservation and Sustainable use of Marine Biological Diversity in Areas Beyond

National Jurisdiction: Prospects and Challenges’ (n 3) 90.
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2.2.3. Fisheries and Biomass Depletion

A. Introductory remarks

Advancements in technology have led to increasingly large fishing fleets and unprecedented
fish catch sizes, which have caused an acute drop in fish numbers. Given years of
overfishing and mismanagement, oceans are now facing complete marine wildlife
depletion.76 Even though important conservation efforts have been made, attempts to
resolve the problem of overfishing have not yet been successful. Part of the problem lies in
the shortcomings of international instruments that regulate this issue. Presently, there are
several international and regional agreements as well as soft law provisions that try to

curb the rapid losses in fish stocks.

B. Fisheries depletion

At the international level, UNCLOS established exclusive economic zone (‘EEZ’) of up to
200 nautical miles inside which coastal States have exclusive control over commercial
fishing regulation.77 Within this zone, States are entitled to manage fish stocks by setting
fishing quotas and enforcing other regulatory measures with the aim of preserving their
ecosystems. However, UNCLOS has not delivered the expected outcomes. As highlighted
by one commentator, UNCLOS contains two main problems: (i) the high seas remain
unregulated under UNCLOS and there is no way for countries to enforce conservation laws
or regulations against vessels fishing illegally;78 (ii) the commitment for a 200-mile EEZ
failed to recognise that many fish are migratory and fish stocks move in and out of

regulated zones.

76 A Dieter, ‘From Harbor to High Seas: an argument for rethinking fishery management systems and
multinational fishing treaties’ (2014) 32Wisconsin International Law Journal 725, 725.

77 UNCLOS (n 7) Article 57.

78 A Dieter, (n 76) 725.
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These deficiencies led to the conclusion of the 1995 Straddling Stocks Agreement.
It uses RFMOs as the main vehicle for conservation of straddling and migratory fish
stocks.* The agreement establishes an enforcement procedure through which vessels and
officials from regional and sub-regional fishery authorities can board and inspect other flag
nation’s ships in the fishing area in order to ensure compliance with local rules. However,
the lack of active implementation has rendered it a dead letter, rather than an actual
advance for fishing regulaution.81 Instead, States frequently ignore complaints of overfishing
or illegal fishing. When patrol vessels do investigate evidence related to those activities,
they regularly overlook the violations instead of enforcing appropriate conservation
measures.”

An important example is the Antarctic. The continent is a common area governed
by the member States with consultative status on the Antarctic Treaty. Antarctic fisheries
are regulated by the 1980 Convention on the Conservation of Antarctic Marine Living
Resources (‘CCAMLR’). The Convention’s implementation is monitored by an
international Commission that manages all marine resources in the area (except whales
and seals as they are subject to specific treaties). Catch limits are agreed using rules that
seek to ensure the sustainability of the fisheries. Nevertheless, the expanding harvesting of
krill is currently a matter of concern.

Further, although the Madrid Protocol was signed in order to create an advanced
system of environmental protection, designating Antarctica as a natural reserve, it does
not provide any fishing regulations. The only reference concerns marine pollution caused
by synthetic fishing nets, whose disposal into the sea is prohibited.™®

In the Southern Ocean, there are islands subject to the sovereignty of several States.
These States have sovereign rights to explore natural resources in their surrounding EEZ.

In all the remaining Antarctic marine areas, the high seas rules contained in the UNCLOS

79 The United Nations Agreement for the Implementation of the Provisions of the United Nations Convention
on the Law of the Sea relating to the Conservation and Management of Straddling Fish Stocks and Highly
Migratory Fish Stocks (adopted 4 December 1982 and entered into force in 11 December 2001) 2167 UNTS
3.

80 B Glass-O’Shea, ‘Watery Grave: Why International and Domestic Lawmakers need to do More to Protect
Oceanic Species from Extinction’ (2011) 17 West Northwest 102, 113.

81 A Dieter (n 76) 733.

82 C, Clover, The End of the Line: How overfishing is changing the World and what me eat (The New Press,
2006), 170.

83 Madrid Protocol (n 54) Annex IV, Article 5.
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are applied. The application of unmitigated EEZ rules, however, may constitute a threat
to the marine environment of Antarctica in the long term. The relation between the
UNCLOS regime and the Antarctic Treaty System must therefore be further harmonised
or carefully considered in case of adoption of a new international instrument.

Moreover, no Ecologically or Biologically Significant Marine Areas (EBSA) as
defined by the CBD have been identified to date in Antarctica.® Scientific studies should
be encouraged to verify the applicability of this instrument in the region. In addition, in
1994  the International ~Whaling Commission (IWC) banned all types of
commercial whaling in the Southern Ocean around Antarctica and declared it a whale
sanctuaury.85 However, Canada and other States withdrew from the Whaling Convention,
thus curtailing its reach.

At the regional level, there is a plethora of international bodies established to curb
fisheries depletion as well as to manage and protect fish stocks. The activity of such organs
is frequently divided into those focused on regional areas and those that target specific
species.86 They are responsible for evaluating the status of fish stocks of commercial value,
limiting ships and catch quantities, regulating technology employed and inspecting
fisheries activity in their jurisdiction.

However, once again the effectiveness of these organisations is hampered in a
number of ways. For instance, as membership is voluntary decisions and norms are binding
for members only, while its decisions—and any punitive measure arising from the disregard
for its norms—are enforceable only in relation to the nations party to the regional body,
which are already willing to comply. Several organisations even allow for partial
compliance, allowing countries to opt out of some unfavourable regulations. Furthermore,
these organisations can be biased towards interests of some of their more powerful
members and have closed-doors decision procedures. This can lead to an emphasis on the
protection to a limited number of species that are usually more economically relevant
instead of protecting marine biodiversity as a whole.

Further, the weak coordination between closely-related bodies undermines the
effectiveness of the adopted policies. This is especially problematic given the migratory

nature of many of the species and the lack of reliable data due to illegal, unregulated, and

84 For further discussion, see Section 3.3.

85 International Whaling Commission, Wale Sanctuaries, available at: <https://iwc.int/sanctuaries> accessed 1

February 2016.
86 Since 1948, FAO has recognized a plethora of regional fisheries bodies established across the world. A

throughout list can be found at FAO website: <http://www.fao.org/fishery/rfb/en> accessed 29 April 2016.
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unreported (IUU) fishing. The regulatory differences in near-but-separate regions may
render strategies to contain and sanction illegal fishing useless. Funding is also a key
factor, since some areas are well-maintained, whereas others are scarcely furnished with
means to manage fisheries and protect fish stocks.

At the soft law level, the 1995 FAO Code of Conduct for Responsible Fisheries
provides an ethical parameter for the management of fisheries and aquaculture resources
within national jurisdiction and high seas, together with a handful of binding rules added
by the FAO Compliance Agreement. The FAO Code of Conduct sets out basic guidelines
consistent with the UN 1995 Straddling Stocks Agreement. There are however two main
shortcomings in the recognition of those standards by fisheries organisations, challenging
the effectiveness of provisions intending to protect fisheries stocks. First, there is a
tendency to consent to high overall levels of catch that, in combination with TUU fishing,
threatens the sustainability of fisheries stocks.” Second, the lack of regulation covering the
ecosystem as a whole and not only the commercial species ignores the provisions related to
conservation of species belonging to the same ecosystem.88 Both defects pose a challenge to
conservation. Meanwhile, approximately 40% of the States representing the global catch
are violating primary provisions contained in the Code, including those related to the

responsibility over the vessels using their flags and the fishing vessels global report.

C. Biomass depletion

The term biomass is pluri-semantic. It can refer toany organic matter derived from living
or recently-deceased organisms. At present there is no international or regional treaty that
directly addresses the protection and management of ocean biomass in this sense, let alone
biomass removal or fish biomass removal. It can also be used to refer to the total amount
of marine fisheries resources. As stated above, the most important international treaty
regarding fisheries management is UNCLOS, the flaws of which have already been
explored.” In addition, the 1953 Convention on Fishing and Conservation of the Living

Resources of the High Seas precedes and complements UNCLOS.”

87 This misses provisions such as Articles 7.1.1 and 7.5.4 of the 1995 FAO Code (n 79).

88 Such as Articles 6.2, 6.6, and 7.2.3 of the 1995 FAO Code (n 79).

89 Section B.

90 Convention on Fishing and Conservation of the Living Resources of the High Seas (adopted 29 April 1958,
entered into force 20 March 1966) 559 UNTS 285.
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Fisheries biomass has decreased over the last century, which stresses the importance
of an international regime to solve this problem. The 1953 Convention, however, solely
addresses the right of States to pursue fishing in high seas, the right of coastal countries to
adopt measures or be involved in the fisheries conservation efforts in the area adjacent to
their domains and the duty of States competing for the same fisheries resources to
cooperate. No clear and peremptory prohibitions are prescribed and the general duty of
preservation seems to be an obligation on a “best-effort basis”. Within the scope of the
treaty, multilateral cooperation in case of competing interests over the same stocks or
maritime resources is delineated by negotiations among Parties, which potentially means
that no other interest, such as the total stock of these resources or the sustainability of the
exploitation in a global sense, might be contemplated.

As far as soft law biomass standards are concerned, the plans of action elaborated
within the framework of the 1995 FAO Code of Conduct are noteworthy. The first one is
the 1998 International Plan of Action for the Management of Fishing Capacity, which
addresses the problem of excessive fishing capacity, which in turn are linked to overfishing
and the decline of marine fisheries resources.”” The goal of the plan at the time was for
States to achieve efficient and transparent management of fishing capacity, preferably by
2003, but no later than 2005.” With regards to its implementation, four major strategies
were established, involving the conduct of global, regional and national assessments of
capacity, the preparation and execution of national plans to manage fishing capacity, the
strengthening of regional fisheries organizations, and the adoption of urgent measures for
major transboundary, straddling, highly migratory and high seas fisheries.”

The second relevant instrument is the 2001 International Plan of Action to Prevent,
Deter and Eliminate Illegal, Unreported and Unregulated Fishing (‘IPOA-IUU’). The
document is rather detailed as it seeks to provide States with effective measures to tackle
the issue of TUU fishing. According to the Plan, States should adopt legislation involving
all aspects of IUU fishing and put into practice effective monitoring measures such as
keeping records of all vessels and their current owners and operators authorized to
undertake fishing within their jurisdiction. It also emphasises the importance of the role of

RFMOs. Several flag State responsibilities are established, as well as guidelines that should

91 FAO International Plan of Action for the Management of Fishing Capacity (1998)
<ftp://ftp.fao.org/docrep/fao /006 /x3170e /X3170E00.pdf> accessed 30 April 2016, Article 1.

92 Ibid, Article 7
93 Ibid, Article 8.
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be observed in coastal areas and ports. In addition to these, trade-related measures should
be considered so as to reduce or eliminate the economic incentive for vessels to engage in
TUU fishing.

In 2009, the FAO concluded the Agreement on Port State Measures to Prevent,
Deter and Eliminate Illegal, Unreported and Unregulated Fishing (‘PSMA’). This
agreement sets out minimum standards for port states to adopt in order to ‘prevent, deter
and eliminate’ IUU. For example, Port states have the right to inspect vessels and can
deny a vessel use of its port to unload fish and access services if there is sufficient evidence
that a vessel seeking port has engaged in IUU.” Port state measures are described in the
preamble as ‘providing a powerful and cost-effective means of preventing deterring and
eliminating’ IUU,%, and accordingly these measures contribute to the ‘long-term
conservation and sustainable use of living marine resources and marine ecosystems.’96 The
PSMA has a global scope, but is yet to receive the required number of ratifications
necessary, although it has been ratified by the United States.”” A number of regional
fisheries have already adopted mandatory certification requirernents.98 For example the
CCAMLR Catch Documentation Scheme for Dissostichus spp. (toothfish) which is binding
on all members.”

The problem of biomass removal ‘requires cooperation across jurisdictional zones by
a multitude of different actors with various economic and social interests’, as it consists of
a matter of regulation of collective goods.100 The Code of Conduct 1995 and its related

instruments fill some gaps of hard law fisheries instruments, such as UNCLOS and the UN

94 FAO Agreement on Port State Measures to Prevent, Deter and Eliminate Illegal, Unreported and
Unregulated Fishing (adopted 22 November 2009) [2010] ARNIF 41 (PSMA), Article 9(4); D Doulman and J
Swan, ‘A guide to the background and implementation of the FAO Agreement on Port State Measures to
Prevent, Deter and Eliminate Illegal, Unreported and Unregulated Fishing’ (2012) FAO Fisheries and
Aquaculture Circular. N° 1074.

95 Ibid, Preamble.

96 Article 2

97 List of participants to the Agreement on Port State Measure to Prevent, Deter and Eliminate Illegal,
Unreported and Unregulated Fishing (29 March 2016)

<http://www.fao.org/fileadmin /user upload/legal/docs/037s-e.pdf> accessed 2 May 2016.

98 Y Tanaka, The International Law of the Sea (n 16) 262.
99 Ibid.
100 J Friedrich, ‘Legal Challenges of Nonbinding Instruments: The Case of the FAO Code of Conduct for

Responsible Fisheries’ (2008) 9 German Law Journal 1539.
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1995 Fish Stocks Agreement. Another advantage is that they are not exclusively directed
towards FAO member States, but also to organisations, both governmental and non-
governmental and even persons involved with the management of fisheries. """ Therefore,
the Code of Conduct 1995 establishes ‘the only framework for fisheries governance that

. . . s L1 5102
integrates all actors involved in such activities worldwide.

D. Lessons from the existing legal framework

Even though there are bespoke legal instruments designed to prevent fisheries and biomass
depletion, there are significant enforcement problems, particularly in relation to the
UNCLOS principle of freedom of the high seas and the latent difficulties with flag State
jurisdiction. Although there are some attempts to address these problems, through
measures such as the PSMA, the absence of an adequate compliance mechanism means
that States are free to ignore their fisheries obligations. Unless and until the problem of
compliance is properly dealt with, the introduction of additional targets and measures
intended to reduce fisheries depletion will be ineffective. Any new instrument must
therefore include provision for compliance measures.

Coordination and cooperation between the international, regional, national regimes
will be crucial to the tacking the problem of fisheries depletion. This is part an issue of
sharing information on TUU, but it is also about sharing scientific information in order to
develop better understanding the behaviours of migratory fish, so as to ensure that the
transboundary impacts of fisheries are fully understood and to share information on TUU.

Finally, and critically from the standpoint of BBNJ, the depletion of fish stocks will
likely have impacts on other aspects of the marine ecosystem and so the harm is not
limited to the particular fish stock. Fisheries and biomass depletion must be looked at in
terms of an ecosystem approach to ensure t